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Political Recoding of the Contemporary Celebrity and
the First Amendment

David Tan"

ABSTRACT

If the celebrity semiotic sign is recognized to represent the values of a
majoritarian public, then the debate and opposition to these encoded ideals
may be expressed by using the same signs in a “recoded” manner, and such
counterpublic uses can therefore be categorized as “political speech.”
Through an analysis of right of publicity claims, this Article suggests that in
order for political speech to be given adequate breathing space, it would be
beneficial to understand how the writings of Roland Barthes, Stuart Hall,
Richard Dyer, and other cultural scholars can contribute to the articulation
of a robust First Amendment defense regarding the uses of celebrity
iconography.
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I. INTRODUCTION

The American flag is infused with symbolic values of nationhood.® A
burning cross connotes racial hostility emblematic of Ku Klux Klan
ideology.” The use of an image of a celebrity—like Oprah Winfrey or Tiger
Woods—on a t-shirt may also possess sufficient communicative elements to
convey “a particularized message . . . [clearly] understood by those who
viewed it.”® This Article argues that an expressive use of the celebrity
persona, depending on its content, form, and context, may be categorized as
“political speech” protected by the First Amendment. While links between
the contemporary celebrity and political speech have been raised in existing
scholarship that draws on cultural studies, this Article presents an original
interdisciplinary contribution to First Amendment jurisprudence by utilizing
cultural studies differently from most postmodern scholars who argue
against the legal recognition of a right of publicity.

Interdisciplinarity has become an influential force in legal studies, and
its advantages have been well canvassed.” However, some critiques can
operate at a level of abstraction that does not allow any meaningful
contribution to First Amendment doctrine, while others can commit to one
to a reductionism that ignores key aspects of the First Amendment ethos.
Rather than resort to interdisciplinarity to argue for greater limits on free
speech rights,® this Article proposes that free speech interests may be

! E.g., Texas v. Johnson, 491 U.S. 397, 404-05 (1989); United States v. Eichman, 496
U.S. 310, 316-18 (1990).

2 E.g., RA.V. v. City of St. Paul, Minn., 505 U.S. 377, 432 (1992); Virginia v. Black, 538
U.S. 343, 356-57, 363, 389-91 (2003).

¥ Spence v. Washington, 418 U.S. 405, 410-11 (1974).

4 E.g., MATTHEW D. BUNKER, CRITIQUING FREE SPEECH: FIRST AMENDMENT THEORY AND
THE CHALLENGE OF INTERDISCIPLINARITY i, Xii—Xxiii (2001).

® |d. at 184.

® Legal scholar Kathleen Sullivan had dubbed these interdisciplinary challenges “free
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augmented by a pragmatic understanding of semiotics that seeks to attain a
“wide reflective equilibrium [that is] firmly grounded in constitutional
reality.””

The right of publicity, broadly defined as the “inherent right of every
human being to control the commercial use of his or her identity,”® has been
well-established in the United States for over fifty years.® It protects the
burgeoning “associative value” that celebrities bring to products and
services.”? If a plaintiff succeeds in proving that he or she has been
identified by the defendant’s use and that the defendant has appropriated the
associative value of his or her identity, the plaintiff still may have to face
the formidable argument by the defendant that the unauthorized commercial
use is nevertheless protected by the First Amendment. In the absence of
clear U.S. Supreme Court precedent, circuit and state courts have been
struggling to articulate a comprehensive standard to resolve the clash
between the right of publicity—widely recognized as a private property
right—and free speech values as enshrined in the First Amendment. This
has led commentators to propose a number of possible tests to resolve these
competing claims,** with significant lamentation that the current state of the

speech wars.” See Kathleen Sullivan, Free Speech Wars, 48 S.M.U. L. REv. 203 (1994).

" BUNKER, supra note 4, at 188.

8 J. THOMAS MCCARTHY, THE RIGHTS OF PUBLICITY AND PRIVACY § 3:1 (2d ed. 2000).
The right of publicity is articulated in the Restatement (Third) of Unfair Competition as
follows: “[o]ne who appropriates the commercial value of a person’s identity by using
without consent the person’s name, likeness, or other indicia of identity for purposes of
trade is subject to liability.” RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 46 (1995).
The right of publicity action is available to all claimants, celebrities and non-celebrities.
However, due to the highly lucrative commercial value associated with the celebrity
identity, most claims are brought by celebrities like Tiger Woods, Dustin Hoffman, Johnny
Carson, Bette Midler, and professional sports league athletes for unauthorized uses of their
identities. E.g., ETW Corp. v. Jireh Publ’g, Inc., 332 F.3d 915 (6th Cir. 2003); Hoffman v.
Capital Cities/ABC, Inc., 255 F.3d 1180 (9th Cir. 2001); Midler v. Ford Motor Co., 849
F.2d 460 (9th Cir. 1988); Carson v. Here’s Johnny Portable Toilets, Inc., 698 F.2d 831 (6th
Cir. 1983); Doe v. TCI Cablevision, 110 S.W.3d 363 (Mo. 2003); Wendt v. Host Int’l, Inc.,
125 F.3d 806 (9th Cir. 1997); Cardtoons, L.C. v. Major League Baseball Players Ass’n, 95
F.3d 959 (10th Cir. 1996).

° It was first recognized by the Second Circuit in 1953 that baseball players had a “right of
publicity” in their images. Haelan Laboratories, Inc. v. Topps Chewing Gum, Inc., 202
F.2d 866, 868 (2d Cir. 1953). In the only right of publicity case ever to reach the U.S.
Supreme Court, the court affirmed the recognition of such an actionable right. Zacchini v.
Scripps-Howard Broad. Co., 433 U.S. 562 (1977).

10 Sheldon W. Halpern, The Right of Publicity: Maturation of an Independent Right
Protecting the Associative Value of Personality, 46 HASTINGS L.J. 853, 856, 859-60
(1995).

1 E.g., Gloria Franke, The Right of Publicity vs the First Amendment: Will One Test Ever
Capture the Starring Role?, 79 S. CALIF. L. REv. 945 (2006); David M. Schlachter,
Adjudicating the Right of Publicity in Three Easy Steps, 14 J.L. & PoL’y 471 (2006); Jason
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First Amendment defense is “a confusing morass of inconsistent,
incomplete, or mutually exclusive approaches, tests, and standards.”? It is
important to recognize that this Article does not purport to resolve all the
issues regarding the interaction of the right of publicity with the First
Amendment. Its original contribution to First Amendment jurisprudence is
to assess how cultural studies can contribute to legal analysis when a
celebrity’s persona is appropriated for expressive uses in identity politics.
This Article maintains that one can find significant support in cultural
studies for an argument that such expressive uses qualify for the highest
level of First Amendment protection as political speech.

According to Richard Dyer and many other cultural studies scholars,
the celebrity is a semiotic sign that embodies particular meanings for the
majoritarian public. Richard Dyer’s extensive work on the movie star has
been consistently hailed as being highly influential in the contemporary
study of the meaning of celebrities in society. Celebrities can “represent
typical ways of behaving, feeling and thinking in contemporary society,
ways that have been socially, culturally, historically constructed.”™ In
building on Dyer’s arguments in examining the celebrity as a form of
cultural power and its significance in identity formation, David Marshall
observes that celebrities function as stable configurations of collective
identity formations and act as “icons of democracy and democratic will.”*
The courts have also noted that celebrities have become “common points of
reference for millions of individuals who may never interact with one

K. Levine, Can the Right of Publicity Afford Free Speech? A New Right of Publicity Test
for First Amendment Cases, 27 HASTINGS CoMM. & ENT. L.J. 171 (2004); W. Mack
Webner & Leigh Ann Lindquist, Transformation: The Bright Line between Commercial
Publicity Rights and the First Amendment, 37 AKRON L. Rev. 171 (2004); Eugene Volokh,
Freedom of Speech and the Right of Publicity, 40 Hous. L. Rev. 903 (2003); Mark S. Lee,
Agents of Chaos: Judicial Confusion in Defining the Right of Publicity-Free Speech
Interface, 23 Loy. L.A. ENT. L. Rev. 471 (2003); Roberta Rosenthal Kwall, The Right of
Publicity vs. the First Amendment: A Property and Liability Rule Analysis, 70 IND. L.J. 47
(1994).

2 Franke, id. at 946. See also Gil Peles, The Right of Publicity Gone Wild, 11 UCLA
ENT. L. REV. 301, 302 (2004).

B RICHARD DYER, HEAVENLY BODIES: FILM STARS AND SOCIETY 15-16 (2d ed. 2004)
[hereinafter HEAVENLY BODIES]. See also RICHARD DYER, STARS 3 (1979) [hereinafter
STARS] (discussing how Hollywood, through its representation of movie stars, can
reproduce the “dominant ideology of Western society”).

" P. DAVID MARSHALL, CELEBRITY AND POWER: FAME IN CONTEMPORARY CULTURE
246 (1997). See also Christine Geraghty, Re-examining Stardom: Questions of Texts,
Bodies and Performance, in STARDOM AND CELEBRITY: A READER 98, 105 (Sean
Redmond & Su Holmes eds., 2007).
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another, but who share, by virtue of their participation in a mediated culture
[as the audience], a common experience and a collective memory.”*

As illustrated in Roland Barthes’s work, Mythologies,*® a particularly
well-known individual, like Oprah Winfrey (the signifier), may be viewed
as a sign that denotes “celebrity” (the signified). The widespread media
narratives and other forms of commercial and noncommercial circulation of
the celebrity sign also result in a particular celebrity sign garnering certain
connotations which make it distinctive vis-a-vis other signs.” Thus a
celebrity sign like Oprah Winfrey is able to differentiate itself from other
celebrity signs with an ascribed set of connotations and “develops into a
metalanguage and becomes a significant resource for cultural expression
and critique.”*®

Referring to Barthes’s seminal work,*® Stuart Hall discusses the politics
of signification®® and how ideological discourses of a particular society are
classified and framed through semiotic signs within a “pragmatic circle of
knowledge.”? In Barthesian terms, the celebrity image is seen as a “cultural
narrative” or signifier that is synonymous with the dominant culture.?? Due
to the meticulously constructed public personae of many celebrities—
particularly the movie stars and sports icons—the semiotic signs of these
well-known individuals are usually “decoded” by the audience to represent
a defined cluster of meanings. While movie stars are often represented as
objects of aspiration, glamour, and desire, the celebrity athlete signifies
heroism, human transcendence, and a love for the pure authentic game.

The celebrity, as a widely recognized cultural sign, can impel the
public who identify with such attributed ideological values to consume the
celebrity itself as a commodity (e.g. by watching the movies of a particular
actor) or products associated with the celebrity (e.g. by purchasing
celebrity-endorsed products). On the other hand, the celebrity semiotic sign,

15 JoHN B. THOMPSON, IDEOLOGY AND MODERN CULTURE: CRITICAL SOCIAL THEORY IN

THE ERA OF MASS COMMUNICATION 163 (1990). See also citations of Thompson in ETW
Corp., Inc., 332 F.3d at 933; Cardtoons, 95 F.3d at 972.

®  ROLAND BARTHES, MYTHOLOGIES 110-11 (Annette Lavers trans., 1972). See also
Jason Bosland, The Culture of Trade Marks: An Alternative Cultural Theory Perspective,
10 MeDIA & ARTS L. REV. 99, 106 (2005).

" For a similar argument in relation to trademark, see Barton Beebe, The Semiotic
Analysis of Trademark Law, 51 UCLA L. Rev. 621 (2004).

8 Bosland, supra note 16, at 107.

9 BARTHES, supra note 16.

% Stuart Hall, The Rediscovery of “Ideology”: Return of the Repressed in Media Studies,
in CULTURE, SOCIETY AND THE MEDIA 56, 70-74 (Michael Gurevitch et al. eds., 1982).

2L 1d. at 74.

22 PATRICK FUERY & KELLI FUERY, VISUAL CULTURES AND CRITICAL THEORY 93, 101
(2003).
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as a result of its publicly identifiable encodings, also presents rich
opportunities for alternative codings to challenge these “typical ways of
behaving, feeling and thinking in contemporary society”?® representative of
majoritarian ideals. Celebrities can have an ideological function of not only
reiterating dominant values, but also concealing prevalent contradictions or
social problems. More generally, cultural scholars have argued that
“identities can function as point of identification and attachment only
because of their capacity to exclude, to leave out, to render ‘outside’
abjected.”** This theme of popular subcultural resistance permeates the bulk
of contemporary cultural studies.® What significance do all these
observations have for the First Amendment and the right of publicity?
Generally perceived to be a property right akin to an intellectual
property right,®® the right of publicity has been invoked mainly by
celebrities to prevent unauthorized commercial uses of various aspects of
their personae. The relevance of cultural studies here to the right of
publicity doctrine is the observation that different groups in society can use
particular celebrity images in a variety of ways to represent their cultural
identities and convey their political ideologies.?” Hence the structural
domination of a white Anglo-Saxon heterosexual male social identity that
occupies a privileged public identity suggests that other identities organized
around being non-white, homosexual, or female will have socially
subordinate positions. Other exemplars based on different combinations of
race, class, gender, athleticism, and sexual desirability also create multiple
privileged social identities each valuing a particular ideological position
over another. Thus a particular celebrity who is symbolic of a privileged
public identity can be seen to represent a majoritarian ideological
position—a form of “frozen speech”®—and is therefore open to a recoding

23
24

DYER, HEAVENLY BODIES, supra note 13, at 15-16.

Stuart Hall, Introduction: Who Needs “ldentity?””, in QUESTIONS OF CULTURAL
IDENTITY 1, 5 (Stuart Hall & Paul Du Gay eds., 1996) (emphasis in original). See also
Stuart Hall, The Local and the Global: Globalization and Ethnicity, in CULTURE,
GLOBALIZATION AND THE WORLD SYSTEM: CONTEMPORARY CONDITIONS FOR THE
REPRESENTATION OF IDENTITY 19 (Anthony D. King ed., 1997); ERNESTO LACLAU, NEW
REFLECTIONS ON THE REVOLUTION OF OUR TIME (1990); JUDITH P. BUTLER, BODIES THAT
MATTER: ON THE DISCURSIVE LIMITS OF SEX (1993).

% E.g., MARSHALL, supra note 14, at 46; Stuart Hall, Notes on Deconstructing the
“Popular,” in PEOPLE’S HISTORY AND SOCIALIST THEORY 227, 239 (Raphael Samuel ed.,
1981).

% E.g., Comedy Il Prods., Inc. v. Gary Saderup, Inc., 21 P.3d 797, 804-05 (Cal. 2001).
2" | have explored this theme in an earlier work. See David Tan, Beyond Trademark Law:
What the Right of Publicity Can Learn from Cultural Studies, 25 CARDOZO ARTS & ENT.
L.J. 913 (2008). See also David Tan, The Fame Monster Reloaded: The Contemporary
Celebrity, Cultural Studies and Passing Off, 32 Syp. L. Rev. 291 (2010).

% BARTHES, supra note 19, at 112.
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challenge by minority groups to represent their cultural identities and
convey their political ideologies.?

This Article adopts the premise that the underlying rationale of the
First Amendment is the advancement of a democracy where the public can
freely participate in deliberating issues important to decision-making in a
democracy (“participatory democracy”). This is a plausible and well-
supported view of the First Amendment. It further contends that the
augmentation of this participatory theory of the First Amendment with
cultural studies insights is likely to lead to better outcomes in cases because
more speech of “greater” constitutional value is protected—i.e. speech that
contributes to an increased awareness and debate of public issues—while
speech of “lesser” value need not be accorded the same level of protection.

Part 1l will show that First Amendment jurisprudence, especially
Supreme Court decisions, supports an overarching approach to the First
Amendment in terms of a participatory theory that places the highest
constitutional value on political speech.

Part I11 argues that the various tests formulated to give effect to First
Amendment goals in right of publicity claims do not accord sufficient
protection to political speech because they do not adequately address how
uses of the celebrity identity may contribute to the advancement of
democratic deliberation and debate. This is demonstrated through an
analysis of the three main judicial tests presently used to articulate a First
Amendment defense in right of publicity claims.

Part IV contends that cultural studies writings on the political
significance of the celebrity semiotic sign can assist the development of
First Amendment jurisprudence and judicial tests in this area. It advances
the analysis by recommending ways in which the three tests may
incorporate relevant insights on the recoding potential of the celebrity sign
especially as used by subaltern groups or counterpublics as an integral part
of political and social identity formation.

Part V concludes that this use of cultural studies allows current First
Amendment jurisprudence to be refined to protect political speech in a
manner that more effectively negotiates the competing right of the celebrity
individual to exploit the commercial value of his or her identity and the

2 More recently, recoding—in a copyright context—has been defined to be “the

appropriation of a copyrighted cultural object for new expression in a way that ascribes a
different meaning to it than intended by its creator.” Notes, ““Recoding’ and the Derivative
Works Entitlement: Addressing the First Amendment Challenge, 119 HARv. L. REv. 1488,
1488 (2006). See also Anupam Chander & Madhavi Sunder, Everyone’s a Superhero: A
Cultural Theory of “Mary Sue” Fan Fiction as Fair Use, 95 CALIF. L. Rev. 597, 600-25
(2007).
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right of the public to use the celebrity sign as an expressive communicative
resource in a participatory democracy.

Il. OVERVIEW OF THE FIRST AMENDMENT

It has been noted by free speech scholar Rodney Smolla that
“[c]ontemporary free speech doctrines are extraordinarily detailed and often
confusing” and that “[m]odern First Amendment law abounds in three-part
and four-part tests of various kinds.”®® Similarly, Lillian BeVier and
Thomas McCarthy have expressed despair at how “First Amendment
theories have multiplied, the case law has become ever more chaotic, and
consensus on fundamental issues has remained elusive both on and off the
Court,”' and how the rules are “often maddeningly vague and
unpredictable.”® While it is not the purpose of this article to propose a
systematic reconciliation or reconstruction of the contentious doctrines and
rules of the First Amendment, this Part argues that participatory
understandings of democracy can provide a strong foundation for
articulating an appropriate standard of protection for political speech under
right of publicity laws.

This Part will first review goals and theories of the First Amendment
and then analyze how these are advanced by the present judicial approaches
in classifying and protecting speech within a First Amendment hierarchy. It
will show that while most First Amendment jurisprudence on the impact of
governmental regulation on freedom of speech offers limited assistance to
the formulation of a test to resolve the conflict between the private
proprietary right of publicity and free speech values, the adoption of a
participatory theory nonetheless can reinterpret and refashion the First
Amendment defense in publicity claims to protect political speech that is
widely recognized to have the highest constitutional value in a democracy.

A.Goals and Theories of the First Amendment

Courts generally are concerned that the enforcement of publicity rights
does not have a “chilling effect”* on free speech. There are various theories

¥ RODNEY A. SMOLLA & MELVILLE B. NIMMER, SMOLLA AND NIMMER ON FREEDOM OF

SPEECH: A TREATISE ON THE FIRST AMENDMENT § 2:13 (3d ed. 2008). See also Robert C.
Post, Reconciling Theory and Doctrine in First Amendment Jurisprudence, 88 CALIF. L.
Rev. 2353, 2355 (2000).

% Lillian R. BeVier, The First Amendment on the Tracks: Should Justice Breyer Be at the
Switch?, 89 MINN. L. REv. 1280, 1280 (2005).

¥ MCCARTHY, supra note 8, § 8:9.

¥ Dombrowski v. Pfister, 380 U.S. 479, 487 (1965). See also ERIC BARENDT, FREEDOM
OF SPEECH 38 (2d ed. 2005); FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL
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of the First Amendment, but this Article adopts a participatory theory of
democracy involving deliberation and debate for two key reasons. First, in
addition to the centrality of such an understanding in justifying free speech
in any representative democracy, it is also an integral feature of many other
prominent theories.** Second, the case law has consistently demonstrated
the “preferred position” of political speech at the apex of a speech
hierarchy, and this in turn indicates the preeminence of participatory
understandings of democracy.®® However, it should be noted that courts
may also consider other justifications that cover non-political expressions,
as there is no single overarching theory that can account for the protection
given to different types of speech.

Mutually supportive theories for the First Amendment have been said
to rest on the tripartite goals of the Framers of the U.S. Constitution that
comprise sponsoring enlightenment or the discovery of truth, self-
fulfillment, and citizen participation in a deliberative democracy.*® There
are numerous writings by political philosophers and jurists advocating the
protection of free speech principles, but this article will not be revisiting the
arguments by theorists such as John Stuart Mill, Alexander Meiklejohn,
Thomas Emerson, and Ronald Dworkin.*” Instead this section will focus

ENQUIRY 80-85 (1982). The term “free speech” shall be taken to mean the freedom of
speech and of the press as protected by the First Amendment. It is well-accepted that “in
modern First Amendment jurisprudence the Press Clause has largely been subsumed into
the Speech Clause.” SMoOLLA & NIMMER, supra note 30, 8§ 22:6, 22:10, 22:18.

*  Richard H. Fallon, Jr., How to Choose a Constitutional Theory, 87 CALIF. L. REV. 535,
577-78 (1999) (“All else being equal, one theory should therefore be preferred to another if
it is more consonant with widely-shared values or has better prospects of attaining broad
acceptance.”).

% BARENDT, supra note 33, at 20-21. It has also been called the “most important
theoretical approach to freedom of speech in the twentieth century.” Jack M. Balkin,
Digital Speech and Democratic Culture: A Theory of Freedom of Expression for the
Information Society, 79 N.Y.U. L. Rev. 1, 28 (2004).

% Rodney Smolla argues that all three theories should be understood “not as mutually
exclusive defenses of freedom of speech, but rather as mutually supportive rationales.”
SMOLLA & NIMMER, supra note 30, § 2:7. See also MCCARTHY, supra note 8, §§ 8:2-8:8;
RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 14-17 (1992); BARENDT, supra
note 33, at 7-21. There have been different variations of the goals advanced by the First
Amendment, but they cover essentially the same themes. E.g., Whitney v. California, 274
U.S. 357, 375 (Brandeis, J., concurring) (1927); THOMAS |. EMERSON, THE SYSTEM OF
FREEDOM OF EXPRESSION 6, 879-881 (1970); C. EDWIN BAKER, HUMAN LIBERTY AND
FREEDOM OF SPEECH 47 (1989); Martin H. Redish, The Value of Free Speech, 130 U. PA.
L. Rev. 591, 593 (1982).

% For an excellent review of such works, see, e.g., BARENDT, supra note 33, at 1-36;
SCHAUER, supra note 33, at 35-46. See also JOHN STUART MILL, ON LIBERTY AND OTHER
EssAYs 73, 73-85, 139-55 (John Gray ed., 1998); ALEXANDER MEIKLEJOHN, FREE SPEECH
AND ITS RELATION TO SELF-GOVERNMENT (1948); THOMAS |. EMERSON, TOWARD A
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only on how the First Amendment is traditionally viewed as essential for
the protection of speech from governmental regulation, and how the courts
have determined a hierarchy of different types of speech with the highest
protection accorded to political speech and a lower level of protection for
commercial speech.

In its earlier conceptions, the First Amendment goal of enlightenment
or the discovery of truth is represented most prominently by Oliver Wendell
Holmes’s theory of a “marketplace of ideas” in which “the ultimate good
desired is . . . reached by free trade in ideas,”® and that “the best test of
truth is the power of the thought to get itself accepted in the competition of
the market.”® The marketplace theory is perhaps “the most famous and
rhetorically resonant of all free speech theories,”® but it also exhibits a
strong underlying democratic theory, evident in the oft-quoted phrase from
New York Times v. Sullivan that there is a “profound national commitment”
to the principle that “debate on public issues should be uninhibited, robust,
and wide-open.”*

In contrast, the self-fulfillment function shifts the attention from the
ideas marketplace to individual dignity.** While the Supreme Court has
acknowledged that “the human spirit . . . demands self-expression,”* there
have been relatively few decisions discussing this as a central goal of the
First Amendment.** Nevertheless, it has been argued that although this
theory might regard a right to express personal beliefs and political attitudes
as a reflection of what it means to be human, the exercise of free speech
might also be seen to be of value to democracy in “leading to the

GENERAL THEORY OF THE FIRST AMENDMENT (1966); RONALD M. DWORKIN, FREEDOM’S
LAw (1996).

% Abramsv. U.S., 250 U.S. 616, 630 (1919). See also Whitney, 274 U.S. at 375.

% Abrams, 250 U.S. at 630.

% SMoLLA & NIMMER, supra note 30, § 2:4.

1 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964), quoted in NAACP v. Claiborne
Hardware Co., 458 U.S. 886, 913 (1982); Boos v. Barry, 485 U.S. 312, 318 (1988). The
democratic variant of the marketplace of ideas theory was first discussed in Thornhill v.
Alabama, 310 U.S. 88, 96, 101-06 (1940).

2 E.g., C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L.
REv. 964, 990-91 (1978); Genevieve Blake, Expressive Merchandise and the First
Amendment in Public Fora, 34 FORDHAM URB. L.J. 1049, 1081-83 (2007).

** Procunier v. Martinez, 416 U.S. 396, 427 (1974).

“ E.g., Stanley v. Georgia, 394 U.S. 557, 565 (1969); Cohen v. California, 403 U.S. 15,
26 (1971). For a useful discussion of this theory of the First Amendment, see Brian C.
Murchison, Speech and the Self-Realization Value, 33 HARVARD C.R.-C.L. L. REV. 443
(1998). There has also been much criticism that individual self-actualization or autonomy
cannot provide a sound basis for the First Amendment. E.g., Garry, infra note 54, at 514;
e.g., Stanley Ingber, Rediscovering the Communal Worth of Individual Rights: The First
Amendment in Institutional Contexts, 69 TeEX. L. Rev. 1, 19 (1990).
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development of more reflective and mature individuals and so benefiting
society as a whole.”®

However, the Supreme Court has more recently embraced a
“participatory theory of democracy™® that is concerned with the
enlightenment of public decision-making in a democracy through enabling
public access to information and promoting public discourse.*” This theory
has been viewed as drawing on elements of the other two theories: (1) that
the minorities in a representative democracy have the right to contribute to
political debate as they may have better ideas than the majority, and (2) that
the right of individuals to dignity and self-fulfillment may be expressed
through their engagement in public discourse. Often known as the
Madisonian ideal of deliberative democracy, different but related versions
of this theory have been prominently championed by constitutional scholars
like Robert Post,*® Cass Sunstein,”® and Jack Balkin.*® The participatory
theory is also supported by the more philosophical writings of Meiklejohn,*
Dworkin,*? and Owen Fiss.>® Although the Supreme Court has never ruled

* Tom Campbell, Rationales for Freedom of Communication, in FREEDOM OF

COMMUNICATION 17, 33-34 (Tom Campbell & Wojciech Sadurski eds., 1994); BARENDT,
supra note 33, at 13.

% E.g., Post, supra note 30, at 2371. See also BARENDT, supra note 33, at 18-21;
DWORKIN, supra note 37, at 15-26. Smolla refers to this as the “democratic self-
governance” rationale. SMOLLA & NIMMER, supra note 30, § 2:28.

4 E.g., Virginia v. Black, 538 U.S. 343, 365 (2003); Reno v. Am. Civil Liberties Union,
521 U.S. 844, 885 (1997); Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 53 (1988); Va.
State Bd. of Pharmacy v. Va. Citizens Consumer Council, 425 U.S. 748, 765 (1976). At the
Circuit level, see also King v. Fed. Bureau of Prisons, 415 F.3d 634, 637 (7th Cir. 2005);
Prometheus Radio Project v. FCC, 373 F.3d 372, 435 (3d Cir. 2004); United States v.
Rowlee, 899 F.2d 1275, 1278 (2d Cir. 1990).

“ E.g., Post, supra note 30; Robert C. Post, Meiklejohn’s Mistake: Individual Autonomy
and the Reform of Public Discourse, 64 U. CoLo. L. REv. 1109 (1993); Robert C. Post, The
Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic
Deliberation, and Hustler Magazine v. Falwell, 103 HARV. L. REv. 601 (1990) [hereinafter
THE CONSTITUTIONAL CONCEPT OF PUBLIC DISCOURSE].

* E.g., CAss R. SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH 17-23,
241-52 (1993); CAss R. SUNSTEIN, DESIGNING DEMOCRACY: WHAT CONSTITUTIONS Do
6-9, 96-101, 239-43 (2001).

0 Balkin argues that the purpose of free speech is to promote a “democratic culture” that
is even broader than deliberation about public issues such that each individual has “a fair
chance to participate in the production of culture, and in the development of the ideas and
meanings that constitute them and the communities and subcommunities to which they
belong.” Balkin, supra note 35, at 4. See also Jack M. Balkin, Populism and Progressivism
as Constitutional Categories, 104 YALE L.J. 1935, 1948-49 (1995).

51 E.g., ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE CONSTITUTIONAL POWERS
OF THE PEOPLE 19-28 (1965).

%2 E.g., DWORKIN, supra note 37, at 15-26.

* E.g., Owen M. Fiss, Free Speech and Social Structure, 71 IowA L. Rev. 1405, 1409-
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that to qualify for the highest levels of constitutional protection speech must
relate to self-government,>® Justice Stephen Breyer, speaking in an
extrajudicial capacity, has advocated an approach to constitutional
adjudication centered on *active liberty” similar to Post’s participatory
theory.> An acceptance of the participatory theory has important
implications for the continuing development of judicial approaches in
resolving the tension between free speech values and property rights in a
right of publicity claim, as it focuses on not an abstract notion of the quest
for truth but how the nature and content of communication can “ensure that
the individual citizen can effectively participate in and contribute to our
republican system of self-government”™® where “national identity [is
understood] to be endlessly controversial.”’

The Supreme Court has never made an “official choice” among
competing theories.®® But “where the doctrinal implications of different
prominent theories . . . collide, courts will tend to give priority to the
participatory theory of democracy.” As the next section will demonstrate,
the Supreme Court’s articulation of a hierarchy of protectable speech, with
political speech at its apex, is compatible with this understanding.

B.Scope of Freedom of Speech

The protection of speech—which generally includes symbolic or
expressive conduct™®—by the First Amendment depends on its position in

10 (1986).

> Ppatrick M. Garry, The First Amendment and Non-Political Speech: Exploring a
Constitutional Model that Focuses on the Existence of Alternative Channels of
Communication, 72 Mo. L. Rev. 477, 519 (2007). See also SMOLLA & NIMMER, supra note
30, § 2:46.

> Stephen Breyer, Madison Lecture: Our Democratic Constitution, 77 N.Y.U. L. REV.
245, 246 (2002). The participatory theory also appears to have the support of Brian
Murchison who, through an analysis of judgments of the Supreme Court, contends that the
“self-governance value” underpins the First Amendment. Brian C. Murchison, Speech and
the Self-Governance Value, 14 WM. & MARY BILL RTs. J. 1251, 1291-1306 (2006).

% Globe Newspaper Co. v. Super. Ct. for Norfolk Cnty., 457 U.S. 596, 604 (1982).

" Post, supra note 30, at 2369.

% Cass R. Sunstein, The Supreme Court 1995 Term - Foreword: Leaving Things
Undecided, 110 HARV. L. REV. 4, 13 (1996).

% Post, supra note 30, at 2371. According to Schauer, the “narrowness of the argument
from democracy is also its greatest strength . . . it does furnish several strong reasons for
giving special attention and protection to political speech.” SCHAUER, supra note 33, at 44.
It is noted that the opposition to the participatory theory comes most strongly from those
who argue from a position of individual autonomy. E.g., C. Edwin Baker, Harm, Liberty
and Free Speech, 70 S. CAL. L. Rev. 979, 981 (1997); David Strauss, Persuasion,
Autonomy and Freedom of Expression, 91 CoLuM. L. REv. 334, 354-55 (1991).

% E.g., RA.V. v. City of St. Paul, Minn., 505 U.S. 377, 382 (1992) (cross-burning):;
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the hierarchy of protectable speech, the applicable level of scrutiny of the
governmental action, and the nature of the other rights with which it is in
conflict.®* However, the U.S. Supreme Court has not established “a clear
theory to explain why and when speech qualifies for the top tier,”®* with the
plurality opinion in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.
conceding that the inquiry “must be determined by [the expression’s]
content, form and context.”®®

The Supreme Court has highlighted that while freedom of speech has
been recognized “as indispensable to a free society and its government . . .
[it] has not meant that the public interest in free speech . . . always has
prevailed over competing interests of the public.”® Most existing First
Amendment jurisprudence is concerned with governmental action that
abridges speech,®® with less attention given to discussing how private action
can also significantly restrict speech.”® Yet right of publicity laws are not
seen as content-based or viewpoint-based governmental regulation of
speech, thus resulting in the bulk of case law on governmental action being
unhelpful to an analysis of First Amendment issues in a publicity claim.
Nonetheless, the general recognition of the right of publicity as a private

Texas v. Johnson, 491 U.S. 397, 405-06 (1989) (flag-burning); Tinker v. Des Moines
Indep. Cmty. Sch. Dist., 393 U.S. 503, 505 (1969) (wearing black armbands); Ayres v. City
of Chicago, 125 F.3d 1010 (7th Cir. 1997) (wearing t-shirts).

1 BARENDT, supra note 33, at 75. See also SCHAUER, supra note 33, at 89-92.

62 SUNSTEIN, DEMOCRACY AND THE PROBLEM OF FREE SPEECH, supra note 49, at 11.

83 472 U.S. 749, 761 (1985).

8 Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 106 (1979) (Rehnquist, J., concurring).
Regarding the protection of private property as a competing interest, see PruneYard
Shopping Ctr. v. Robins, 447 U.S. 74, 82-88 (1980); Lloyd Corp. v. Tanner, 407 U.S. 551,
569-70 (1972).

% The Supreme Court has employed a “heightened scrutiny methodology” drawn from
the Fourteenth Amendment jurisprudence where governmental regulation has to satisfy the
relevant strict, intermediate, or rational scrutiny standards, depending on whether it was
content-neutral or content-based. Content-neutral time, place and manner restrictions are
usually permitted if they serve a substantial governmental interest, but content-based
restriction of protectable speech will be subject to strict scrutiny, which is usually fatal to
the challenged regulation. E.g., SMOLLA & NIMMER, supra note 30, §§ 2:12, 3:1-3:2;
United States v. Playboy Entm’t Group, 529 U.S. 803, 817 (2000); Reno v. Am. Civil
Liberties Union, 521 U.S. 844, 874-79 (1997); R.A.V., 505 U.S. at 382-83; City of Renton
v. Playtime Theatres, Inc., 475 U.S. 41, 46-47 (1986); Susan H. Williams, Content
Discrimination and the First Amendment, 139 U. PA. L. Rev. 615 (1991); Martin H.
Redish, The Content Distinction in First Amendment Analysis, 34 STAN. L. Rev. 113
(1981).

% On the impact of the enforcement of private intellectual property rights on the public
domain, see, e.g., Keith Aoki, Authors, Inventors and Trademark owners: Private
Intellectual Property and the Public Domain Part 1l, 18 CoLum.-VLA J.L. & ARTS 191
(1994); Michael Madow, Private Ownership of Public Image: Popular Culture and
Publicity Rights, 81 CAL. L. Rev. 127 (1993).
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property right creates a head-on collision with the defendant’s free speech
interests, as well as the audience’s interest in receiving the communication,
thus requiring courts to formulate appropriate tests to resolve this conflict.

This Part contends that such judicial formulations should adopt as a
starting point a consideration of the constitutional value of the different
types of protectable speech. The participatory theory clearly elevates
political discourse to a special status at the top of the speech hierarchy, and
this is reinforced by Supreme Court decisions that consistently accord to
political speech the highest constitutional value in the system of American
democracy.®” Although the Court has categorized art and entertainment
together with political speech as belonging to the *“core” of the First
Amendment, such expressions do not appear to enjoy same level of
constitutional protection in the absence of disseminating news;®
commercial speech has received a lower level of protection,®® with fighting
words, obscenity, and child pornography receiving none at all.”

It seems that the Supreme Court has implicitly accepted the
participatory theory with frequent pronouncements, such as that the First
Amendment “was fashioned to assure unfettered interchange of ideas for the
bringing about of political and social changes desired by the people.”’
Furthermore, the Court thought that “the practice of persons sharing
common views banding together to achieve a common end is deeply
embedded in the American political process.”’* Generally, political speech
covers all discussion on public issues, especially if intended by the speaker

8 Dun & Bradstreet, Inc., 472 U.S. at 758-59 (1985). See also Morse v. Frederick, 551
U.S. 393, 403 (2007); Black, 538 U.S. at 365 (2003); NAACP v. Claiborne Hardware Co.,
458 U.S. 886, 913 (1982); SMOLLA & NIMMER, supra note 30, 88 16:1-16:2.

%8 McCARTHY, supra note 8, § 8:15 (“to the extent that ‘entertainment’ is not the
equivalent of hard ‘news,” it enjoys some slightly lesser level of constitutional protection™).
C.f. Playboy, 529 U.S. at 818; Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of
Boston, 515 U.S. 557, 569 (1995); Schad v. Borough of Mount Ephraim, 452 U.S. 61, 65
(1981); Winters v. New York, 333 U.S. 507, 510 (1948). Art is protected because it “may
affect public attitudes and behavior in a variety of ways, ranging from direct espousal of a
political or social doctrine to the subtle shaping of thought which characterizes all artistic
expression.” Joseph Burstyn, Inc. v. W